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WAIVER OF A PATIENT'S PRIVILEGE 

The recent case of Hethier v. Johns (1921) 198 App. Div. 127, 189 
N. Y. Supp. 605, is a good illustration of the evils attendant on the rule 
empowering a patient to prevent his physician from testifying. It was 
a personal injury action in which the plaintiff, as a witness, had fully 
described her injuries and her feelings. She then called physicians 
who had treated her to testify concerning her injuries. When the 
defendant called still another physician, who had examined the plain- 
tiff at a different time but in regard to the very same injuries, the 
plaintiff objected to all questions concerning their professional relation- 
ship on the ground that it was "privileged" by statute. 1 The Court 
sustained this objection, holding that the plaintiff had not waived her 
"privilege" either by her own testimony or by calling other physicians 
to the stand. 

In 1776 Lord Mansfield held, in The Duchess of Kingston's Trial, 2 
that a physician was under a duty to answer any questions propounded 
to him in a court of justice concerning his professional relations with his 
patients. This doctrine of the common law was accepted in America, 
and exists in many states to-day. 3 New York was the first to establish 
the opposite rule by statute, 4 and in spite of much hostile criticism, 5 

1 New York Code of Civil Procedure, sec. 834, now Civil Prac. Act, sec. 352. 

It will be observed that the patient's "privilege" is in fact a power. The 
patient is not the witness in these cases ; and, indeed, if he is on the witness-stand 
himself, he is not privileged to refuse to answer. Thus it is apparent that his 
so-called "privilege" is very different from the privilege of a witness with respect 
to self-incrimination. The latter is a true privilege, because the witness is per- 
mitted to refuse to answer (he has no duty to answer; he is not commanded by 
society to answer). The cases now under discussion are cases where the physician 
is on the stand. The physician is certainly under no duty to the patient to refuse 
to answer, and the patient has no right against him in such case. The physician 
is not even privileged not to answer, at least in case the patient is represented in 
court. But the patient has the power to create such a privilege in the physician 
witness by making timely objections. It also becomes error for the court to 
admit the testimony. With respect to this power the patient may adopt any one 
of three courses of action: he may exercise it by objecting to the testimony, he 
may sit silent and forbear to exercise it, or he may extinguish the power alto- 
gether in the case by acts amounting to a "waiver." 

J (1776, H. L.) 20 How. St. Tr. 355, 573- 

'Banigan v. Banigan (1904) 26 R. I. 454, 59 Atl. 313; Crow v. State (1921 
Tex. Cr. App.) 230 S. W. 148. 

* N. Y. Rev. Sts. 1829, ch. 7, sec. 73. 

6 "As to the policy of the privilege, and of extending it, there can only be con- 
demnation. The chief classes of litigation in which it is invoked are actions on 
policies of life insurance, where the deceased's misrepresentations as to health 
are involved ; actions for corporeal injuries, where the plaintiff's bodily condition 
is to be ascertained; the testamentary actions, where the testator's mental condi- 
tion is in issue. In all of these cases the medical testimony is the most vital and 
reliable, the most important and decisive, and is absolutely needed for purposes 
of learning the truth. In none of them is there any reason for the party to 
conceal the facts except to perpetrate a fraud upon the opposing party, and in the 
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more than half the states have enacted similar legislation. The rule is 
restricted to a physician 6 in his professional capacity, 7 and does not 
apply in the case of a third person who was present during the communi- 
cation. 8 When the physician is appointed by the court for the express 
purpose of examining a patient, the professional relationship is said not 
to exist. 9 If, at the trial, the patient fails to call his physician, his 
opponent is privileged to bring this fact to the attention of the jury, 
pointing out that he might have done so if he had desired 10 ; but no 
inference can be drawn if the patient merely excludes the testimony 
when the other party calls the physician to the stand. 11 
The patient's "privilege" rule confers a power on the patient 12 to 

first two of these classes the advancement of fraudulent claims is notoriously 
common. In none of these cases need there be any fear that the absence of the 
privilege will subjectively hinder people from consulting physicians freely (which 
is, as we have seen, the true reason for maintaining the privilege for clients of 
attorneys) ; the injured person would still seek medical aid, the insured person 
would still submit to a medical examination, and the dying testator would still 
summon physicians to his cure. In litigation about wills, policies, and personal 
injuries, the privilege, where it exists, is known in practice to be a serious 
obstacle to the ascertainment of truth and a useful weapon for those interested in 
suppressing it. Any extension of it to other jurisdictions is to be earnestly 
deprecated." Greenleaf, Evidence (16th. ed. 1899) 385. 

See also Renihan v. Dennin (1886) 103 N. Y. 573, 9 N. E. 320. In this case 
it was admitted that the statutory rule excludes the most decisive evidence in 
testamentary cases and actions upon policies, and furthermore that it "will work 
considerable mischief." 

6 It does not apply in the case of a dentist, People v. De France (1895) 104 
Mich. 563, 62 N. W. 709; a druggist, Brown v. Hannibal & St. Joseph Ry. (1877) 
66 Mo. 588; or a veterinary, Hendershott v. Western Union Telegraph Co. 
(1898) 106 Iowa, 529, 76 N. W. 828. 

' The physician must be in attendance for the purpose of prescribing. Gray v. 
City of New York (1910) 137 App. Div. 316, 122 N. Y. Supp. 118. The rule is 
not applicable if the communication was made after the professional relationship 
was over: Arnold v. Ft. Dodge, D. M. & S. Ry. (1919) 186 Iowa, 538, 173 N. W. 
252 ; or if the examination of the patient was not professional : In re Freeman 
(1887, N. Y. Sup. Ct.) 46 Hun, 458; or if the examination was solely for the 
purpose of obtaining information for testimony in a future suit: Shaughnessy v. 
Holt (1908) 236 111. 485, 86 N. E. 256. It does not depend on whether or not the 
services were gratuitous: In re Hallenberg's Guardianship (1919) 144 Minn. 39, 
174 N. W. 443 ; or whether the patient was capable of choosing a physician : 
Bauch v. Schultz (1919, Sup. Ct.) 109 Misc. 548, 180 N. Y. Supp. 188. 

'Springer v. Byram (1894) 137 Ind. 15, 36 N. E. 361. If the third person is an 
agent of the doctor the rule applies. North American Union v. Oleske (1917) 
64 Ind. App. 435, 116 N. E. 68. It does not apply when it appears that the 
communication was not intended to be confidential. In re Schwartz's Will (1920) 
79 Okla. 191, 192 Pac. 203. 

9 Examination by such physician to determine the sanity of the patient. People 
v. Austin (1910) 199 N. Y. 446, 93 N. E. 57. Or to determine the pregnancy of a 
prosecutrix. State v. Winnett (1907) 48 Wash. 93, 92 Pac. 904. 

ia Cooley v. Foltz (1891) 85 Mich. 47, 48 N. W. 176. 

11 Brackney v. Fogle (1901) 156 Ind. 535, 60 N. E. 303. 

" The patient only can effectively object to the testimony of his physician. Davis 
v. Elzey (1921, Miss.) 88 So. 630; Angerstein v. Milwaukee Monument Co. 
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prevent his physician from revealing the condition of the former's 
health ; and it is not confined to cases where the patient is one of the 
parties to an action. 13 While alive, the patient alone can exercise the 
power 14 or waive 15 it; upon his death the troublesome question arises 
in whom the "privilege" then rests. The courts are in almost irre- 
concilable conflict, some maintaining that it survives the death of the 
patient and cannot be waived by heir, executor, or administrator, 16 
while others claim that it rests in the heir alone. 17 Some courts, notably 
those of Missouri 18 and Iowa, 19 hold that in a will contest the physi- 
cian's evidence is admissible if introduced by either party. In a recent 
case 20 in the District of Columbia the executors offering the will for 
probate were held not to be the legal representatives of the testator, 
so as to fall within the Code provision which allowed the "legal repre- 
sentatives of the patient" to waive the "privilege." Some states 
permit this "privilege" to be waived only by the "personal representa- 
tive" 21 of the patient, and have held the executor to be such repre- 
sentative. 22 In an action for wrongful death, involving the validity of a 
release, the physician was held incompetent to testify as to the patient's 
mental capacity at the time when the release was made. 23 Whether or 
not the beneficiary under an insurance policy can waive the "privilege" 
is no better settled. A recent case 24 held flatly that the beneficiary 
could not do so. An earlier case, 25 however, came to the opposite con- 
clusion. Infants may be patients, but they have no power of waiver 
so as to prevent their objecting to the testimony of the physician. 26 In 



(1919) 169 Wis. 502, 173 N. W. 215; Arizona Eastern Ry. v. Matthews (1919) 
20 Ariz. 282, 180 Pac. 159; Markham v. Hipke (1919) 169 Wis. 37, 171 N. W. 
300; U. S. Fidelity & Guaranty Co. v. Hood (1921, Miss.) 87 So. 115; McCarthy 
v. McCarthy (1921, Wash.) 199 Pac. 733. For the breach of the duty of secrecy 
by the physician, see Comments (1921) 30 Yale Law Journal, 289. 

"In the Matter of Mary A. Myer (1906) 184 N. Y. 54, 76 N. E. 920. 
"Supra note 12. 

"Angerstein v. Milwaukee Monument Co., supra note 12; Hirschberg v. 
Southern Pacific Ry. (1919) 180 Calif. 774, 183 Pac. 141. 
"McCaw v. Turner (1921, Miss.) 88 So. 705; Maine v. Maryland Casualty Co. 

(1920) 172 Wis. 350, 178 N. W. 749. The patient's power thus appears to be 
supplanted by a privilege in the physician not to testify. 

"Flack v. Brewster (1920) 107 Kan. 63, 190 Pac. 616. 

"Spurr v. Spurr (1920, Mo.) 226 S. W. 35. 

™/n re Swain's Estate (1919, Iowa) 174 N. W. 493. 

" Hut chins v. Hutchins (1919) 48 App. D. C. 495. 

"This is the view favored by the text-writers. 4 Wigmore, Evidence (1905) 
sec. 2391; Elliott, Evidence (1904) sec. 634- See N. Y. C. C. P. sec. 836, now 
C. P. A. sec. 354. 

"Grieve v. Howard (1919) 54 Utah, 225, 180 Pac. 423. 

"Poinsett Lumber & Mfg. Co. v. Longino (1919) 139 Ark. 69, 213 S. W. 15. 

"Maine v. Maryland Casualty Co., supra note 16. 

"National Annuity Assoc, v. McCall (1912) 103 Ark. 201, 146 S. W. 125. 

"Corey v. Bolton (1900, Sup. Ct.) 31 Misc. 138, 63 N. Y. Supp. 915. 
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these cases the guardian of the infant has the power of waiver, unless 
such a waiver would be prejudicial to the interests of his ward. There 
is a provision in the New York Statutes 27 that a patient's attorney can 
execute a waiver by stipulation before the trial. When the statute did 
not provide for an express method of waiver, the widow of the patient 
has been held to have the power. 2S All of which indicates the generally 
confused state of the subject. 29 

The legislatures that have enacted the statutory rule in favor of 
patients have done so in the belief that persons might otherwise have 
hesitation in communicating freely with their physicians for fear that 
the details of their ailments and weaknesses may be laid before the gaze 
of the public. It would seem, when the patient himself has testified to 
the state of his health, that the underlying reason for applying such a 
rule has vanished; but courts have been almost unanimous in holding 
that such testimony is not a waiver. 30 Although irrational and illogi- 
cal, 31 the courts have departed from it only in cases involving malprac- 
tice, 32 when testimony by the plaintiff operates as a waiver both as to 
the physician himself and to others called in consultation with him. 
The statutes of some states, 33 however, expressly provide that if the 
patient testifies, the evidence of his physician is admissible on the same 
point. 

When a physician is put upon the stand by a patient, the latter thereby 
prevents effective objection to the testimony of other physicians who 

3! N. Y. C. C. P. sec. 836, now C. P. A. sec. 354. 
M Groll v. Tower ( 1884) 85 Mo. 249. 

29 A waiver by the plaintiff before the trial is possible unless expressly prohibited 
by statute. Knights of Pythias v. Meyer (1905) 198 U. S. 508, 25 Sup. Ct. 754; 
Cromeenes v. Sovereign Camp, W. 0. IV. (1920) 205 Mo. App. 419, 224 S. W. 
15; Sovereign Camp, W. 0. W. v. Farmer (1918) 116 Miss. 626, 77 So. 655; 
Western Travellers' Accident Assoc, v. Munson (1905) 73 Neb. 858, 103 N. W. 
688. Filing a physician's certificate as part of the proofs of death, pursuant to a 
clause in an insurance policy, is not a waiver of the testimony of the physician, 
but is a waiver as to the contents of the certificate. Hicks v. Metropolitan Life 
Insurance Co. (1916) 196 Mo. App. 162, 190 S. W. 661. 

30 Bauch v. Schultz, supra note 7; Hirschberg v. Sp. Pacific Ry., supra note 15. 

31 "Certainly it is a spectacle fit to increase the layman's traditional contempt for 
the chicanery of the law, when a plaintiff describes at length to the jury and a 
crowded court-room the details of his supposed ailment and then neatly suppresses 
the available proof of his falsities by wielding a weapon nominally termed a 

privilege The whole reason for the privilege is the patient's supposed 

unwillingness that the ailment should be disclosed to the world at large; hence 
the bringing of a suit in which the very declaration, and much more the proof, 
discloses the ailment to the world at large, is of itself an indication that the 

supposed repugnancy to disclosure does not exist In actions for personal 

injury, the permission to claim the privilege is a burlesque upon logic and justice." 
4 Wigmore, op. cit. sec. 2389. 

33 Capron v. Douglass (1908) 193 N. Y. 11, 85 N. E. 827. 

33 Okla. Sts. 1893, sec. 335 ; Or. Ann. Code, 1892, sees. 712, 713 ; Mont C. C. P. 
1895, sec. 3163; Ariz. Rev. Sts. 1901, sec. 2335; Phelps Dodge Corporation v. 
Guerrero (1921, C. C. A. 9th) 273 Fed. 415. 
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were present at the same consultation. 34 This is not the case, however, 
as to other physicians who have examined the patient at a different time 
for the same ailment. 85 A technical, and perhaps unnecessary restric- 
tion is being carried to an unwarranted extent, when a patient, allowed 
to testify to his injuries and permitted to call a physician who goes into 
great detail concerning them, is then, as a climax, empowered to exclude 
the evidence of another physician who perhaps examined him on the 
same day — for the purpose, forsooth, that his ailments will not be 
exposed to the gaze of the public. How applicable are the words of 
that eminent Missouri jurist 36 : 

"May one cry Secrecy! Secrecy! Professional Confidence! when 
there is no secrecy and no professional confidence ? As well cry, Peace ! 
Peace ! when there is no peace. Jeremiah 6 :i4, q. v." 

Another illogical technicality is the restriction imposed upon the 
physician in cases where the patient has already, at a prior trial, allowed 
the testimony to be given. 87 Missouri is perhaps alone in saying that 
a waiver continues to be operative no matter how many trials may be 
required. 38 A waiver once made, however, for the purposes of that 
trial generally extends over the entire professional conduct of the 
physician. 39 

In an attempt to create and defend rights of privacy the American 
legislatures and courts have entangled themselves in a forbidding mass 
of restrictions. In England no such statute in favor of patients has ever 
been enacted. 40 It is hard to explain the existence of such decisions as 
that reached in the principal case, when the court saved "the patient 
from possible disclosure by his physician, which might result in his 
embarrassment or disgrace," although full disclosure had already been 



M " 'The very purpose of the statute is to hide, as with a veil, the malady and 
trouble for which the physician treated her, and what may have passed between 
them in the confidential relationship of physician and patient. But when the veil 
has been lifted by the patient, or with her consent, and the secrets of the sick- 
chamber given to the world, what logic is there in saying .that the patient can clog 
the wheels of justice itself by closing the mouths of other physicians who know 
the real facts.'" Michaels v. Harvey (191 5, Mo.) 179 S. W. 735, 738. Contra, 
Jones v. Caldwell (1911) 20 Idaho, 5, 116 Pac. no. 

8B U. S. Fidelity & Guaranty Co. v. Hood, supra note 12. 

"Lamm, J., in Smart v. Kansas City (1907) 208 Mo. 162, 208, 105 S. W. 709, 
722. 

"Arizona Eastern Ry. v. Matthews, supra note 12; Metropolitan Life Ins. Co. 
v. Fitzgerald (1919) 137 Ark. 366, 209 S. W. 77. 

38 State v. Long (1914) 257 Mo. 199, 165 S. W. 748. 

"Morris v. N. Y. Ont. &■ West Ry. (1895) 148 N. Y. 88, 42 N. E. 410 (when 
plaintiff testified that her physician gave her certain tablets in April, 1907, this 
was not a waiver as to a similar prescription in 1905). 

*°"A medical practitioner, when called as a witness, is bound, if asked, and 
if the question is pressed and allowed, to disclose every communication however 
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made at the trial. 41 At the present time, probably no branch of the 
law is more involved, illogical, or senseless, and more lacking in that 
much to be desired attribute — certainty. 

CAN AN UNRECOGNIZED GOVERNMENT SUE? 

The awkward result reached by the Appellate Division of the Supreme 
Court of New York in the case of Russian Socialist Federated Soviet 
Republic v. Cibrario (1921) 191 N. Y. Supp. 543, denying the plaintiff 
the privilege to sue for an accounting a defendant alleged to have 
defrauded the plaintiff of moneys entrusted to him, on the ground that 
the plaintiff government had not been recognized by the United States, 
calls for an examination of the principles on which the case was decided. 
The refusal of the court to extend the protection of the law to the funds 
of the plaintiff appears the more startling in the light of the fact in the 
record that the funds were brought to this country through the instru- 
mentality of the United States Government. It appears that in 1918 
the Soviet Government, through its Cinematographic Committee of the 
Commisariat of Public Instruction paid over to the United States Com- 
mercial Attache in Petrograd one million dollars, to be deposited in the 
National City Bank of New York, to be drawn against by the defendant 
under an agreement between the plaintiff government and the defen- 
dant, of which our Government was cognizant, to supply the Soviet 
Government with films for educational purposes. It was alleged that 
the defendant had misappropriated a portion of the funds in question, 
and the Government thereupon brought an action for an accounting. 
This action, in the form of an appeal by the defendant from an order 
appointing a receiver, the court dismissed because the plaintiff govern- 
ment had not been recognized by the United States Government, thus 
denying all redress and in effect proclaiming the doctrine that the 
numerous unrecognized governments whose representatives in Wash- 
ington now seek the recognition of the United States are without judi- 
cial protection for their funds or other property brought here. 

The court proceeded on the theory that the power to sue depended on 
recognition, for without recognition, it is argued, the court could not 
know that the plaintiff was a government. This is believed to be erro- 
neous in principle. While recognition is perhaps the best means of 
evidencing the existence of a government, it does not create the govern- 
ment nor is it the only means of evidence. Chief Justice Best in the 
important case of Yrisarri v. Clement 1 expressly accepted other evi- 
dence, such as public notoriety, to prove the existence of an unrecog- 
nized State. It need hardly be said that a State or Government may 

private and confidential, which has been made to him while attending a patient in 
his professional character." 20 Hals. Laws Eng. 337. 

** If special disclosures have been made to the particular witness that are not 
already in evidence, there may be some slight reason for excluding them. 

1 (1826, C. P.) 11 Moo. C. P. 308. At p. 314 he said: "The existence of unac- 



